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M1 Three teachers who had retired from the Phoeni x Union
Hi gh School District (“District”) filed conplaints of age discrim -
nation by the District with the Arizona Cvil R ghts D vision of
the Arizona Departnent of Law (“State”). Two of the teachers had

opted to take early retirenent before age sixty-five, and one



teacher had retired after age sixty-five. The State determ ned
that there was reasonabl e cause and fil ed suit against the District
pursuant to the Arizona Cvil Rights Act (“ACRA’), Arizona Revised
Statutes (“A R S.”) 8 41-1401 et seq., alleging that the District
had discrimnated against a class of older enployees and denied
t hose enpl oyees equal enpl oynent opportunities. It sought injunc-
tive relief and damages for the three named teachers and “a cl ass
of enpl oyees who were paid a lower daily rate to substitute teach
because of their age.”

12 The case was tried by the Maricopa County Superior Court,
which found that the District’s retirenment plans were discrimna-
tory and not within any statutory exception. It awarded back pay
to the nenbers of the class identified by the State, and it en-
joined the District from*“continuing to discrimnate in conpensa-
tion.”

13 The State appeal ed fromthe superior court’s cal cul ation
of the back pay and fromthe court’s failure to award back pay to
ot her nmenbers of the class. The District cross-appeal ed fromthe
court’s finding that the District’s retirenent plans were discrim -
natory. For reasons that follow, we reverse the finding that the
pl ans constituted unl awful age discrimnation and therefore vacate
the injunction and the awards of back pay.

14 The District in 1976 adopted a voluntary Early Retirenent

Program (“ERP”’) as a result of negotiations with its teachers. It



has been avail abl e every school year since then. To enroll in the
1997-1998 school year, a teacher had to have ten consecutive years
of service, be at least fifty years of age!' and “opt[] to take
retirement prior to age 65.” A teacher could participate for a
period not to exceed his/her years of full-tine service with the
District, but participation was “involuntarily term nated” by the
District once the participant reached age sixty-five. The D strict
paid the participant’s health, major nedical and life insurance
prem uns, and, in exchange, the participant agreed to be a substi -
tute teacher a mnimm of one day (to avoid concerns about the
state gift statute) and a maxi numof forty days in a school year at
a premumrate of $112.50 per day. |If the teacher worked twenty-
one or nore consecutive days but not nore than forty, the pay
increased retroactively to a “super-premunt rate of $200 per day.
I f the teacher worked nore than forty days in a year, however, the
pay was reduced to the standard or “regul ar substitute rate.”

15 From 1998- 2000, the standard pay for substitute teachers
was $60 per day unless the teacher taught twenty consecutive days
in the sane assignnent, in which case the pay was retroactively
increased to $75 per day. Beginning with the 2000-2001 school
year, the standard rate was i ncreased to $65 per day for the first

sixty days, and $70 per day for sixty-one or nore days, but the

! Age fifty, with five years total credited service, is the
earliest age for retirenent under the Arizona State Retirenent
System See AR S. 8§ 38-758 (2001).
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twenty-consecuti ve-day rate remai ned the sane.

16 The District also offered on three occasions a separate
and di stinct Voluntary Incentive Plan (“VIP") to all enpl oyees with
ten total years of service, whether or not the ten years of service
wer e consecutive and whet her or not the enployee was then eligible
to collect a full pension fromthe State Retirenent System The
three opportunities were in 1995 (“VIP 1"), 1999 (“VIP 2"), and
2000 (“VMIP 3,” known as the Early Severance Plan or “ESP")? (col -
lectively “VIP"). In exchange for ending his/her enploynment with
the District, the participant would receive an annuity equal to
hi s/ her final annual sal ary payable in nonthly installments over a
period of either ten or eight years depending on the VIP. I n
return, the participant agreed to substitute teach for at | east ten
or eight days in each year that (s)he received the annuity.

17 All teachers in the VIP, regardl ess of age, received the
standard substitute pay in addition to the annuity, giving each VIP
participant far nore as a result than the ERP prem um pay for
substitute teaching. Additionally, if a person who had ten con-
secutive years of service enrolled in a VIP between age fifty and

age sixty-five, the District automatically covered that person

2 The ESP was offered only to individuals who “felt that
t hey woul d have taken the VIP Il had it been known at the tine that
the state retirenment systemwas going to change its cal cul ati ons of
benefits and include the VIP benefit in their retirenent
calculation.” The ESP additionally required that a participant
must “have entered an Arizona State Retirenment System prior to
January 1 of 1984.~”



under the ERP unl ess (s)he chose not to participate in both plans.
VI P participants who were younger than age fifty or ol der than age
sixty-five or who did not have ten consecutive years of service
were ineligible for the ERP, however, and therefore were paid the
standard rate.

18 It was not uncommon for a person to participate in both
the ERP and the VIP because the ERP paid for insurance and substi -
tute teaching at a higher rate. Those who enrolled in both plans
and who becane age sixty-five during the annuity period were “in-
voluntarily termnated” from the ERP by the District, but they
continued in the VIP for the remainder of the ten- or eight-year
term They were paid the standard substitute rate upon conmence-
ment of the next school year after their birthdays.

19 Lori Dropney, the District’s Assi stant Superintendent for
Busi ness and Operations, testified that the VIP was “an incentive
for enployees to |leave the District earlier than they m ght have
originally planned to.” WVIP 1 was offered due to “severe budget
probl ens” that would have required |aying off approximtely 350
enpl oyees had it not been successful. The plan was to *“accrue
budget savings” and allow enployees to |eave voluntarily rather
than involuntarily. According to Dropney, offering the VIP was
“primarily a financial decision.”

910 Linda Goin, the District’s Director of Human Resources

when the VIPs were adopted, testified that VIP 1 had a trenendous



i npact. She added that, after it was put in effect, only a few
peopl e remai ned on the reduction-in-force list. The District then
offered VIP 2 after a study showed further significant financia
benefits for the District as well as a shortage of substitute
t eachers.

11 The resolutions adopting VIPs 1 and 2 stated that, to
mnimze lay-offs and to maintain high educational standards, the
VI P woul d “substantially increase voluntary retirenents or resignha-
tions in a manner which rewards these hi gher paid staff nmenbers and
reduces salary costs.” The VIP also would create a pool of experi-
enced substitute teachers.

112 The superior court focused on the point that VIPretirees
over age sixty-five were paid |less for required substitute teaching
than VIP retirees under age sixty-five, although it recognized that
the nmenbers of the latter group al so were enrolled in the ERP, that
the ERP was voluntary, and that its nenbers knew or should have
known t hat the ERP ended when t he nenber becane age sixty-five. It
concluded that the District’s plans offered different rates of pay
based on age and participation in the plans and, therefore, the
pl ans on their face violated A R S. §8 41-1463(B)(1) and (2), apply-
ing the principles of International Union v. Johnson Controls
Inc., 499 U. S. 187 (1991). It concluded also that the plans were
a hybrid of both pay and ot her enpl oyee benefits but that they were

“not a subterfuge to evade the purposes of the statute.” Nonethe-



| ess, the court found that, because the plans were a hybrid, they
did not qualify for the “statutory safe harbor” of AR S. § 41-1463
(G (4) (2004),% which permits an enployer to have a bona fide
enpl oyee benefit plan if it is not a “subterfuge” to evade the
pur poses of the ACRA Utimately the court decided that, while
“there were sone nondi scrimnatory reasons for adopting the plan,
the plan [was] unlawful because of its discrimnatory effects.”
113 Inits cross-appeal, the District chall enges the superior
court’s finding that the plans are unlawfully discrimnatory. It
contends that the plans are the sort of enployee-benefit plans
permtted by AR S. 8§ 41-1463(G (4). Qur disposition of the cross-
appeal favorable to the District nmakes noot the consideration of
the issues raised in the appeal.

114 The ACRA makes it unlawful for an enployer to discrim-
nat e agai nst any person with regard to “conpensati on, terns, condi -
tions or privil eges of enpl oynent” because of the individual’s age,
A RS §41-1463(B)(1), or to “limt, segregate or classify enpl oy-
ees” so as to “deprive or tend to deprive any individual of enploy-
ment opportunities or otherw se adversely affect the individual’s

status as an enpl oyee” because of the person’s age. A RS § 41-

3 The parties and the court cited AR S. 8 41-1463(F)(4).
This section was anmended in 2002 when a new subsection (F) was
added and what had been subsection F(4) was desi gnated subsection
G(4). See 2002 Ariz. Sess. Laws Ch. 339, 85. The | anguage was not
changed, however, and we will refer to the section by its current
desi gnation



1463(B)(2). It is not unlawful, though, for an enpl oyer either to
differentiate anong individuals if “based on reasonable factors
ot her than age” or to provide a “bona fide enpl oyee benefit plan”
as long as it is not for the purpose of evading the prohibition
agai nst age discrimnation. A RS. § 41-1463(GQ (4)(a), (b).* The
statute does not define “bona fide enployee benefit plan.”

115 The ACRA provision addressing age discrimnation was
nodel ed after the original version of the federal Age Discrim na-
tion in Enployment Act of 1967 (“ADEA’), Pub. L. No. 90-202, § 2,
81 Stat. 602 (codified as anmended at 29 U. S.C. 8 621 et seq. (1999

& Supp. 2004)), to grant workpl ace protections in favor of enpl oy-

4 Section 41-1463(G, A R S., provides that:

G Notw thstandi ng any ot her provision of this arti -
cle, it is not an unlawful enploynent practice:

* * %

4. Wth respect to age, for an enployer, enploynent
agency or | abor organi zati on:

(a) To take any action otherw se prohibited ... if the
differentiation is based on reasonabl e factors ot her t han
age.

(b) To observe the terns of a bona fide seniority
system or any bona fide enpl oyee benefit plan such as a
retirement, pension, deferred conpensation or insurance
pl an, which is not a subterfuge to evade the purposes of
t he age di scrimnation provisions of this article, except
that no enpl oyee benefit plan may excuse the failure to
hire any individual and no seniority system or enployee
benefit plan may require or permt the involuntary
retirement of any individual ... because of the
i ndi vi dual ’ s age.



ees between the ages of forty and sixty-five. ADEA, Pub. L. No.
90-202, 8§ 12, 81 Stat. 607 (codified as anmended at 29 U. S.C. 8§
631(a)). The ADEA provides in part that it is unlawful for an
enpl oyer “to fail or refuse to hire or to discharge any i ndividual
or otherwise discrimnate ... with respect to his conpensation

terms, conditions, or privileges of enploynent because of such
individual’s age.” 29 U S.C. 8 623(a)(1).

116 The concern pronpting the federal |egislation had to do
wi th individuals who were not being hired because of their age and
with enpl oyees who were being forced out of their enploynent for
t he same reason. See ADEA, Pub. L. No. 90-202, 1967 U S.C.C A N
2213, 2214, 2220; Hazen Paper Co. v. Biggins, 507 U S. 604, 610-13
(1993). See generally Gen’'| Dynam cs Land Sys., Inc. v. Cine, 124
S.C. 1236 (2004); Cathy Ventrell-Mnsees, “Take the Money and Run
or It’s Too Late Baby”: Early Retirenent Incentives and the Age
Di scrimnation in Enploynent Act, 1999 U Menphis L. Rev. 783, 784-
87, 790 n.37. The ADEA did permt, however, a differential treat-
ment of ol der enployees in the context of a bona fide enployee
benefit plan if the plan was not a subterfuge to evade the purpose
of the aw. ADEA, Pub. L. No. 90-202, 8§ 4, 81 Stat. 603 (codified
as amended at 29 U.S.C. § 623(f)); see Hazen Paper, 507 U.S. at
610-11 (discrimnation on basis of factor nerely correlated with
age such as years of service not unlawful disparate treatnent); id.

at 613 (“[p]ension status may be a proxy for age”); Alen v.



Di ebold, Inc., 33 F.3d 674, 676 (6'" Cir. 1994) (noting that, in
Hazen Paper, the Court clarified that the ADEA “does not constrain
an enployer who acts on the basis of ... factors ... that are
enpirically correlated with age” absent proof that the enployer is
usi ng these factors as a proxy for age); see, e.g., Chiaranonte v.
Fashion Bed Group, Inc., 129 F.3d 391 (7'" Gr. 1997) (discussing
ADEA i n context of enploynent termi nation), cert. denied, 523 U. S.
1118 (1998); Snow v. Ridgeview Med. Ctr., 128 F.3d 1201, 1207-08
(8" Cir. 1997) (sane); Jones v. Unisys Corp., 54 F.3d 624 (10" Cr
1995) (discussing ADEA in context of “reduction in force”). See
generally Mchael J. Van Sistine & Bruce Meredith, The Legality of
Early Retirenent Incentive Plans: Can Quantum Physics Hel p Resol ve
the Current Uncertainty?, 84 Marq. L. Rev. 587, 616 (2001).

117 Congress has anended the statutory schene several tines
for varying purposes and to varying degrees. See generally dine,
124 S. . at 1244-45 n.4. For exanple, in 1986, it elimnated the
upper age limt on the ADEA' s protections. ADEA, Pub. L. No. 99-
592, 8 2(c)(1), 100 Stat. 3342 (codified as anended at 29 U.S.C. §
631(a)). At |east two comment at ors have suggested that this change
effectively elimnated notions of a conventional or accepted end-
point to enploynment and pronpted the wi despread adoption of early
retirement incentive plans (“ERIPsS”) to accelerate the retirenent
of those nearing what was regarded as the usual retirenent age.

Sanmuel |ssacharoff & Erica Wrth Harris, |Is Age D scrimnation
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Really Age Discrimnation?:. The ADEA' s Unnatural Solution, 72
N.Y.U L. Rev. 780, 814-15 (1997). Indeed, four years |later, Con-
gress adopted the O der Wrkers Benefit Protection Act (“OWBPA’)

authorizing ERIPs if they were voluntary and consistent with the
ADEA' s purposes.® OWMBPA, Pub. L. No. 101-433, 104 Stat. 978 (codi -
fied as anended at 29 U . S.C 88 623, 626, 630); see also ONBPA

Pub. L. No. 101-433, 1990 U.S.C.C A N. 1509, 1523 (noting that “the
Comm ttee has purposefully elimnated the word ‘subterfuge from
t he new section”).

118 The United States Suprene Court has not addressed age-
based differentiations in ERIPs, but, as the ADEA has evol ved, the
| oner federal courts have considered nyriad variations in both
enpl oyee benefit plans and ERIPs. Many of themhave westled with
whet her ERI Ps that reduce or deny benefits based on age are ille-
gal , and, al though the ACRA has not undergone the sane evol ution as
the ADEA, these decisions are helpful. See Cvil R ghts Div. v.

Amphi t heater Unified Sch. Dist. No. 10, 140 Ariz. 83, 85, 680 P.2d
517, 519 (App. 1983) (federal cases interpreting federal |aw may be
consi dered when Arizona precedent |lacking with regard to Arizona
| aw prem sed on federal statutes).

119 In one of the first reported ADEA cases involving early

° Congr ess passed t he OABPA, anendi ng porti ons of the ADEA,
in response to the Supreme Court opinion in Public Enployees
Retirement System of Chio v. Betts, 488 U S. 907 (1988). See 29
US C 8§ 621 (statutory note).

11



retirement plans, the United States Court of Appeals for the Ei ghth
Crcuit considered an ERI P designed to provide an incentive for
teachers to retire at an earlier age by offering $10,000 to those
teachers eligible for normal retirenment at age fifty-five but
reduci ng the incentive by $500 a year between ages fifty-five and
sixty and by $1500 for each year over age sixty. Patterson v.
| ndep. Sch. Dist. #709, 742 F.2d 465, 467-68 (8'™" Cir. 1984). The
conpletely voluntary plan was uphel d as a bona fide enpl oyee bene-
fit plan and not an unlawful subterfuge, id. at 468-69, the court
noting that “all retirenment plans necessarily make distinctions
based on age.” Id. at 467 (quoting United Air Lines, Inc. v.
McMann, 434 U.S. 192, 207 (1977)).

Qoviously a man of 67 can not retire at age 55 and obtain

benefits provided for persons of that age. And to effect

t he purpose of encouraging early retirenent, the sliding

scal e of dimnishing benefits is manifestly appropriate.
ld. at 468-69. The fact that sonme teachers were too old to enrol
did not render the plan illegal. Id.
120 The Patterson analysis was followed in Britt v. E.I.
DuPont de Nempburs & Co., Inc., 768 F.2d 593, 595 n.4 (4'" Cr.
1985), in which the court referred to “the sliding scale of dimn-
i shing benefits.” It also observed that a voluntary reduction in
force, “instead of representing discrimnation on the basis of age,
sinply reflected the reality that the younger worker deserved nore
wage- substitute pay than an ol der worker closer to retirenment age.”
| d.

12



121 Sone teachers who retired after age sixty chall enged an
ERIP available to those between ages fifty-five and sixty wth
twenty years of service in Cpriano v. Bd. of Educ. of City Sch.
Dist. of North Tonawanda, 785 F.2d 51, 52 (2¢ Cr. 1986). The
court reversed summary judgnent for the enployer and held that, in
the case of early retirenent plans, the enployer “nmust cone up with
sone evidence that the plan is not a subterfuge to evade the pur-
poses of the ADEA by showing a legitimte business reason for
structuring the plan as it did.” 1d. at 58. Although, it would
not “go so far as practically to read the subterfuge cl ause out of
the statute,” the court questioned whether the plan could be a
subterfuge given that it was voluntary and related to years of
service, and that the challengers were only objecting to their
exclusion fromit. 1d. The court found it “only reasonable for
the enpl oyer to offer nore to those enpl oyees who choose to | eave
at a younger age, saving the enployer nore years of continued ful
salary, than to those who remain in the workforce and do not confer
on the enpl oyer the sought-after benefit.” 1d. at 54-55. Nonethe-
| ess, observing that the plan was not as carefully tailored as the
plan in Patterson, it remanded the case for consideration whether
the plan was a subterfuge. Id. at 59.

122 In Dorsch v. L.B. Foster Co., 782 F.2d 1421, 1423 (7"
Cir. 1986), an enpl oyer offered t hose enpl oyees whose age and years

of service totaled seventy-five a flat paynent of $600 per nonth

13



until age sixty-two. The court found that this ERI P served one of
t he purposes of the ADEA and was lawful. 1d. at 1429. But see
Solon v. Gary Comm Sch. Corp., 180 F.2d 844, 854 (7'" Cir. 1999)
(finding the holding of Dorsch limted by the OABPA). Although
younger workers could enjoy the benefit longer, all eligible em
pl oyees who net the age and service requirenents could receive an
equal nonthly benefit and older workers were selected for the
benefit. Dorsch, 782 F.2d at 1429.
123 Soon after Dorsch, salesnmen who had opted into an ERI P
avai l able to all enpl oyees ol der than age fifty-five chall enged the
pl an of anot her conpany that al so was facing a decline in business.
Henn v. Nat’'l Geographic Soc’'y, 819 F.2d 824, 826 (7" Cir.), cert.
denied, 484 U. S. 964 (1987). The court held that “[a]lny early
retirement programreduces average age, because only ol der enpl oy-
ees are eligible to retire. That the Society favored the results
of its program [did] not condemm the program” |d. at 830. It
declined to presune that voluntary ERIPs were discrimnatory. 1d.
Retirenent is not itself a prinma facie case of age dis-
crimnation ... [aljnd ... an offer of incentives to
retire early is a benefit to the recipient, not a sign of
di scrimnation. Taken together, these two events - one
neutral, one beneficial to the ol der enployee - do not
support an inference of age discrimnmnation.
ld.; see also id. at 827 (noting that courts have “treated offers

of early retirenment benefits in the way we have found natural - as

favors to the ol der enpl oyees, about which they cannot conplain”)

14



(citing Gcay v. New England Tel. & Tel. Co., 792 F.2d 251, 255 (1*
Cr. 1986), Coburn v. Pan Am Wrld Airways, 711 F.2d 339 (D.C.
Cir. 1983), and Ackerman v. Di anond Shanrock Corp., 670 F.2d 66 (6'"
Gir. 1982)).

124 The Henn case in turn was cited with approval in Bodnar
v. Synpol, Inc., 843 F.2d 190, 192-93 (5'" Cir.), cert. denied, 488
U S. 908 (1988), for the proposition that voluntary ERI Ps can be a
benefit for ol der enpl oyees.

125 While still recognizing ERIPs as a boon to enployees,
shortly after its decisions in Dorsch and Henn, the Seventh Circuit
in Karlen v. Cty Colleges of Chicago, 837 F.2d 314 (7' Cr.),
cert. denied sub nom Cook Co. College Local 1600 v. City Coll eges
of Chicago, 486 U. S. 1044 (1988), took a nore critical view at the
summary-j udgnent stage of an early retirenent plan adopted to save
money, bring in “new bl ood” and nmake room for wonen and mnority
faculty. 1d. at 316. The circunstances of the Chicago City Col -
| eges indicated, though, that its incentive plan nmay have been a
substitution forced by law for an involuntary plan that displayed
the enployer’s age aninus. All teachers between ages fifty-five
and sixty-nine were eligible for the plan, but unused sick |eave
was paid as a percentage of base salary, and the percentage rose
fromages fifty-five to sixty-four and declined from ages sixty-
five to seventy. 1d. Insurance also was paid for those who re-

tired between ages fifty-five and sixty-four, until they reached

15



the age of seventy, but not for those who retired at or after age
sixty-five. 1d. Unlike plans that had found approval by the court
in Dorsch and Henn, this plan discrimnated anong those eligible
for early retirenment and di sfavored ol der eligible wrkers rel ative
to younger ones. 1d. at 317-18.
126 The court accepted that good reasons mght justify a
reduction in benefits with age:

the discrimnation seens to be in favor of rather than

agai nst ol der enpl oyees, by giving them an additional

option and one prized by many ol der enpl oyees. Nor can

it seriously be argued that the concept of early retire-

ment ... stigmatizes such workers ... . Entitlenent to

early retirenent is a valued perquisite of age — an

addi tional option available only to the ol der worker and

only slightly tarnished by the know edge that sonetines

enpl oyers offer it because they want to ease out ol der

wor ker s.
ld. at 317. It added that ERIPs often are consistent with the
ADEA, id. at 317-18, but it held in this case that those reasons
for enacting the ERIP were relevant to the defense that the plan
was not a subterfuge rather than to the prima facie case of dis-
crimnation, id. at 318-19, and that a jury nust decide whether
this plan was a subterfuge to evade the ADEA. 1d. at 319.°
127 The facts of Anerican Association of Retired Persons v.

Farmers Group, Inc., 943 F.2d 996 (9" Cir. 1991), cert. denied, 502

U S. 1059 (1992), suggested a sim | ar enpl oyer age ani nus. Farners

6 The reasoning of the courts in G priano, 785 F.2d 51, and
Karlen, 837 F.2d 314, was not fully accepted in other cases or by
other federal courts of appeal and was inpliedly overruled in
Betts, 488 U. S. 907

16



denied pension plan credits, profit sharing contributions and
forfeiture allocations to enployees sixty-five years of age and
ol der, thereby in fact decreasing the conpensati on of those enpl oy-
ees. Id. at 999. It also prohibited the distribution of account
bal ances to that sane group of ol der enployees until their actual
retirements. | d. The court of appeals affirmed the district
court’s conclusion “that the purpose of the plan provisions was to
di scourage people from working past the age of 65, and that each
plan was a subterfuge to evade the purposes of the ADEA.” 1d. at
1000. In doing so, it noted that “Farners offer[ed] no | egitimate,
non-di scrimnatory reason” for the design of its pension plan

“[r]ather the evidence supports a determ nation that, as a busi ness
policy, Farnmers wanted to get rid of older workers.” 1d. at 1002.
Al though Farners’ profit-sharing plan was a “hybrid” in having
aspects of imedi ate conpensation and a retirenment plan, the court
considered it to be “part of an integrated retirenent package,” id.
at 1003, and one nmade “as undesirabl e as possible for persons over
age 65.” 1d. at 1004. Again the court found that Farnmers had
“failed to offer evidence of a legitimte, non-discrimnatory
reason for the chall enged provisions” and that the district court
had not erred “in concluding that they were a subterfuge to evade
t he purposes” of the ADEA. [1d. at 1005.

128 I n passing the OMBPA, Congress reiterated its purposes in

passing the ADEA and sought to prohibit discrimnation in the
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provi sion of enployee benefits. It accordingly included in the
ONBPA t hat the ADEA “enconpasses all enployee benefits.” OABPA
Pub. L. No. 101-433, 1990 U.S.C.C. A N 1509, 1544. It added that
“action otherw se prohibited under the ADEA is not unlawful while
t he enpl oyer observes the terns of a bona fide seniority systemnot
i ntended to evade t he purposes of the Act,” and al so that “it shal
not be unl awful to observe the terns of a bona fide voluntary early
retirement incentive plan that furthers the purposes of this Act.”
I d. at 1545.

129 In one of the first cases decided after the passage of
the ONBPA, a federal appellate court addressed an ERIP that in
ef fect provided that younger retirees would receive a |larger pen-
sion than ol der workers with the sane amount of service who took
the option. Lyon v. Chio Educ. Ass’'n & Prof’| Staff Union, 53 F. 3d
135, 136-37 (6'" Cir. 1995). The benefit was cal cul ated by credit-
ing the years that an enpl oyee coul d have worked until the retire-
ment age of sixty-two, the “normal” retirenent age, plus the em
pl oyee’s actual years of service nmultiplied by a percentage of
average conpensation. 1d. The court found no prima facie case of
di sparate treatnment, id. at 137, and no evi dence of inproper notive
or intent to discrimnate against older enployees, id. at 139,
because the plan used inputed years of service and not age to
determ ne benefits. It noted that “the very purpose of offering an

early retirenent incentive plan is to ‘buy out’ expensive workers”
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and that ERI Ps, particul arly when negotiated in coll ective bargai n-
ing as a benefit, “enable enployers and workers alike to avoid
involuntary |ayoffs by accel erating the pension process.” I1d. It
viewed the necessity of a larger benefit to buy out one who fore-
goes nore years of working as an “actuarial reality” rather than an
illegal practice. 1d. at 140. Enployees hired at an ol der age had
less tine to accunulate the needed years of service, and thus,
while their retirenent benefits were less than those who started
work at an earlier age, it was not because of their age, but rather
years of service. |Id.

130 I n anot her post- OABPA case, the Seventh Circuit inter-
preted OMBPA to bar an ERIP that was available only to teachers
wth at |east fifteen years of service and between ages fifty-eight
and sixty-one and in which the incentive paynents ended at sixty-
two. Solon, 180 F.3d at 846-47. The plaintiffs had opted not to
retire at age 58 and did not receive as many of the nonthly pay-
ments as those who retired earlier. 1d. at 847-48. The district
court found that, onits face, the plan was discrimnatory and t hat
t he school s had wai ved the OABPA's affirmative defenses by failing
toraise them |Id. at 848. The court al so conceded that those who
did not retire early suffered “no loss in position, salary, or
ot her benefits” and “al nost certainly earn[ed] nore in salary and
benefits by continuing to work than they have forfeited by declin-

ing to retire at age 58 to 61.” 1d. at 853. Utimtely though
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because all incentives ended at age sixty-two, the court held that

those who retired younger were treated nore favorably than those

who retired ol der based solely on their age at retirenent. 1d. at
853-54.7
131 Al so post-OANBPA, the Second Circuit addressed an ERIP

that permtted teachers aged fifty-five wwth twenty years of ser-
vice in the state retirement systemand with ten consecutive years
with the district, or those fifty-five or over when they obtained
the service requirenments to retire in return for $12,500 and a
paynent based upon accumnul ated sick |eave. Auer bach v. Bd. of
Educ. of Harborfields Cent. Sch. Dist., 136 F.3d 104, 107-08 (2¢
Cir. 1998). Those who net the requirenents had to take the option
in the year in which they qualified. 1Id. at 108. Sone who opted
not to take the plan argued that the fifty-five age limt was
unlawful. 1d. The court found that the plaintiffs had established
their burden of proving a prima facie case because age, and not

years of service, was “the trigger” for the denial of benefits and

! No ot her federal court of appeals has accepted the Sol on
anal ysi s perhaps because, as a practical economc matter, it would
not be worth an enployer’s effort to offer an ERI P unl ess the pl an
i nduced t he ol der and, therefore, nore-expensive enpl oyees to | eave
t heir enpl oynent sooner than they would have left if there were no
incentive provided. See Van Sistine & Meredith, 84 Marq. L. Rev.
at 591-92. These two commentators believe that Sol on was wongly
deci ded for that reason and others. 1d. at 593-96. “[Il]n the con-
text of ERIPs, age distinctions are made to further voluntary pl ans
that are notivated by legitimte econom ¢ and denographic factors
and do not stigmatize politically vulnerable individuals.” 1d. at
595 (footnote omtted).
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the disparate treatnent of the teachers. 1d. at 110. Still, it
held, the plan was valid and consistent with the purposes of the
ADEA. Id. at 113.

132 I n eval uati ng whether the plan furthers the purposes of
the ADEA, the court counseled that “an inquiry [shoul d] be nade on
a case-by-case basis, taking into account all of the rel evant facts
and circunstances,” and the review ng court “shoul d consider whe-
ther the plan (1) is truly voluntary, (2) is made available for a
reasonabl e period of tinme, and (3) does not arbitrarily discrim -
nate on the basis of age.” Id. at 112-13. Upon so doing, the
court held that “[t]he retirenent plan in the case at hand is
precisely the sort of early retirenent incentive plan that Congress
aimed to preserve as | awful when it passed the [OMBPA],” citing the
ONBPA' s | egislative history suggesting that “tine-related w nd-
oW s]” during which enpl oyees are offered flat-doll ar and servi ce-
based enticenents in early retirenent plans are valid. I1d. at 113.
The plan did not “arbitrarily discrimnate on the basis of age
anong early retirees who [chose] this option because it [did] not
di m ni sh benefits” as the plan participants aged. 1d. at 114. All
who qualified were treated equally regardl ess of their actual age
at retirement. 1d.

133 These federal casesillustrate age-based differentiations
i n enpl oyee benefits and specifically inretirenent plans. Lacking

Arizona precedent applying the ACRA to early retirenent plans or
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i ncentives, we continue by enploying the federal ADEA |law as is
applicable to the ACRA and the plans at issue.

134 The superior court found that VIP retirees ol der than age
sixty-five were paid | ess for required work than younger VIP retir-
ees who also were enrolled in the ERP. Applying the reasoning of
Johnson Controls, 499 U S. 187, it concluded that the District’s
pl ans on their face appeared to violate AR S. § 41-1463(B)(1) and
(2) by offering different rates of pay based on age and partici pa-
tionin the plans, although the plans were voluntary and neither “a
subterfuge to evade t he purposes of the statute” nor adopted out of
i nproper notives. In the end, the court decided that, because the
pl ans were a hybrid of conpensati on and benefits, they did not fal
Wi thin the statutory exception for bona fide retirenent plans and,
because of their discrimnatory effects, the plans were unl awful .
135 The superior court’s reliance on Johnson Controls, a
gender -di scrim nation case, was not the appropriate choice. Com
paring the histories of Title VII of the Gvil R ghts Act of 1964
and t he ADEA passed three years | ater suggests that Congress vi ewed
race and gender differently fromage as protected personal catego-
ries. As the Court wote in dine, 124 S.C. at 1247, “the prohi-
bition of age discrimnation is readily read nore narrowWy than
anal ogous provisions dealing with race and sex.” The real differ-
ence is that, while race and gender are imutable frombirth, every

person ages. Indeed, many state and federal benefits are prem sed
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on this distinction.

136 The State contends that, because the plans included
conpensation for work perforned by the participants, the decrease
i n paynents for such work once the participants reached age 65 nust
be separately anal yzed fromthe retirenent aspects of the plans and
cannot be considered a fringe benefit for purposes of the exception
for bona fide enployee benefit plans, citing Farnmers, 943 F. 2d at
1003. Wile the court in Farners did hold that conpensation for
wor k perfornmed cannot be an enpl oyee benefit for purposes of the
exception for benefit plans, it also held that the retirenent and
profit-sharing (conpensation) prongs should be viewed as an inte-
grated package and, as such, they were unlawful because Farners
could not articulate any legitimate reason for the paynent of | ess
conpensation to enpl oyees once they reached age 65. 1d. at 1003-
05. Incontrast, the District’s reduction in conpensation was part
of anintegrated retirenment package to i nduce early retirenent; the
reduction in conpensation at age 65 was not based on a discrim na-
tory intent but as part of the entire retirenment incentive. Ac-
cordingly, the District’s plans may constitute |awful bona fide
enpl oyee benefit plans. See AR S. 8 41-1463(CG (4).

137 Addi tionally, the superior court’s finding of adiscrim -
natory effect but no discrimnatory notive was insufficient to
prove a case of disparate treatnent. As the Suprene Court has

hel d, disparate treatnent occurs when an enployer treats sone
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enpl oyees | ess favorably than others because of protected charac-
teristics, but, in such a case, “[p]roof of discrimnatory notive
is critical, although it can in sone situations be inferred from
the mere fact of differences in treatnent.” |Int’|l Bhd. of Team
sters v. United States, 431 U S. 324, 335 n.15 (1977); see also
Hazen Paper, 507 U.S. at 609-10 (noting that the disparate treat-
ment theory is available under the ADEA but that the Court has
never decided if the disparate inpact theory is available); Anphi-
theater Unified, 140 Ariz. at 85, 680 P.2d at 519.
138 In Hazen Paper, the Court reiterated that “a disparate
treatnent claim cannot succeed unless the enployee’'s protected
trait actually played arole ... and had a determ native influence”
on the enployer’s decision or action. 507 U S. at 610. Because
“an enployee’s age is analytically distinct from his years of
service,” id. at 611, the Court held that “there is no disparate
treat nent under the ADEA when the factor notivating the enpl oyer is
sone feature other than the enpl oyee’s age,” id. at 609, although
such factors may correlate with age, including seniority, wage
rates or pension status. 1d. at 611-13.
139 Simlarly, the Sixth Grcuit in Lyon held:

[ The plaintiffs could not cure the] |ack of evidence of

intent by inferring discrimnatory ani nus on the basis of

a disparate effect on older workers. This is circular,

and woul d render neani ngless the ... distinction between

di sparate-inpact and disparate-treatnent theories of

di scrimnation [and] woul d al so shift the burden of proof
in an age discrimnation suit to the defendant, contrary
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to Suprene Court precedent.
53 F.3d at 139-40 (footnote omtted).
140 Exam ning the District’s plans as a whole, we agree with
the District that its plans are not discrimnatory. A VIP plan was
offered on three occasions to all enployees wth ten years of
servi ce regardl ess of age. Anong those individuals who are eligi-
ble for and choose to participate ina VIP, all are treated equally
and recei ve the sane conpensation. VIP nenbers who are also in the
ERP receive a prem um wage because of their ERP enrollnent, but
nothing in the VIP itself raises or lowers the rate of pay for
substitute teachers. The VIPs are not discrimnatory.
141 W reach the sanme conclusion wth regard to the ERP.
Those enpl oyees who have ten years of consecutive service and who
are older than fifty years of age but younger than sixty-five are
eligible for enrollment in the ERP. The individual nust retire and
substitute teach a m ni mumof one day per year. |n exchange, (s)he
receives premumpay for substitute teaching for as many as forty
days a year. This continues until the ERP ends for each nenber at
age sixty-five when that person no |onger has any obligation to
substitute teach and (s)he no |onger receives a prem um wage for
any substitute teaching accept ed.
142 The ERP grants a preferential wage based on age and years

of consecutive service for a limted period in order to induce
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District teachers to take early retirenent.® Although the State
contends that ERP nenbers who turn age sixty-five seem ngly becone
| ess val uabl e because they conmand only the standard rate of pay,
the nore obvious and |less sinister explanation is that, at age
sixty-five, the agreenent that induced a teacher to retire early
has ended.

143 Exam nation of the clains of the individual plaintiffs
illustrates that the ERP does not discrimnate based on age. Sone
of the class nenbers voluntarily opted to take early retirenent and
consequently received the ERP s benefits, including the prem um
rate of pay for substitute teaching, until they turned age sixty-
five. The fact that other participants in the ERP who had not
turned age sixty-five continued to receive the enhanced wage does
not nean that those whose participation ended are being discrim -
nat ed agai nst because of their age. Rather, the younger ERP nem
bers are still eligible for the premumrate because they, unlike
t he ERP nenbers past age sixty-five, have not yet received the ful
benefit of their bargain with the District.

144 Those teachers who retired after age sixty-five al so have

8 If the ERP inposed only a m ninumage requirenent, the
District would not expect to realize significant savings because
age alone would not guarantee that those with the nost years of
service (and highest salaries) would enroll. By accelerating the
retirement of teachers with at |east ten consecutive years of
experi ence who ot herwi se woul d remai n on payroll, however, the D s-
trict reduces the cost of enploying nore-experienced teachers and
can replace themw th | ess-expensive teachers.
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no valid claimthat the ERP discrim nated agai nst them because of
their age. There are two possible reasons why these individuals
did not retire before sixty-five and enroll in the ERP. They chose
not to join, or they did not have enough consecutive years of
service to be eligible. The fornmer case is sinply a matter of
personal choice, not the result of discrimnation. |In the latter
case, any discrimnation stens froma lack of tinme in service, not
age.

145 A prem um wage for those who neet the ERP requirenents
and retire early is not age discrimnation but an incentive for the
seni or enployee to |leave resulting in a nonetary savings for the
enployer. In other words, it confers a benefit on senior enpl oyees
whose early departure reduces the District’s budget by encouragi ng
t hose teachers with the highest salaries to | eave and, if they are
replaced, to be replaced by those receiving | ower salaries. As one
court observed, to have an age-discrimnation claim the enployer
must have discrimnated against the conplainants because “they
[are] old, not because they [are] expensive.” Allen, 33 F.3d at
677. Indeed, if the District had not been wlling to hire ol der
teachers, nost enployees by age fifty would have net the service
requi renent of ten consecutive years. However, those teachers who
al ready were ol der when hired were not able to work a sufficient
nunber of years before they turned age sixty-five to qualify for

t he ERP.
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146 Mor eover, and as several courts have noted, when enpl oy-
ers and enployees bargain for a prized option such as an early
retirenment plan, and its challengers only seek to gain or continue
to receive its benefits, it is difficult to perceive the plan as a
subterfuge for age discrimnation. See, e.g., Karlen, 837 F.2d at
317; Henn, 819 F.2d at 826-27; Cipriano, 785 F.2d at 58-59. If an
early retirenment incentive nust be paid forever, it no |onger
provides a financial dividend for the enployer but a severance
bonus available to all enpl oyees.

147 G ven our conclusion that neither the VIPs nor the ERP
di scrim nated against the class nenbers on the basis of age, we
need not consider the subsidiary issues, and the issues rai sed by
t he appeal are noot.° The judgnent in favor of the State and the
award of back pay are vacated. This matter is remanded for entry

of judgnent for the District.

SUSAN A. EHRLI CH, Judge
CONCURRI NG

DONN KESSLER, Presi di ng Judge

PH LI P HALL, Judge

o The District’s “Mtion to Strike Portions of [the
State’s] Conbined Reply Brief on Appeal/Answering Brief on Cross
Appeal ” is denied as noot.
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